














Ohe Solicitors’ 


Journal 














VOL. LXXXIX Saturday, October 6, 1945 No. 40 
CONTENTS 
— ag Retiring Age for Judges — Atomic OBITUARY . 457 
nergy and the United Nations—International Petroleum 5 

Agreement—The Verdict of the Jury—A Truth Drug ?—A mennsnavanida LEGISLATION | 457 

War Damage Complaint—Salaries in the Civil Service— NOTES OF CASES— 

Register of Disabled Persons 449 Burston v. Inland Revenue Commissioners (Supplemental Case) 457 
DAMAGES UNDER THE FATAL ACCIDENTS ACTS 451 Fileman v. British Railway Traffic and Electric Co., Ltd. 457 
A CONVEYANCER’S DIARY : 452 —— and North Eastern ew Co. v. Railway ‘Assessment A 
LANDLORD AND TENANT NOTEBOOK oi UC a, 50a 
TO-DAY AND YESTERDAY 454 Underwood v. Underwood — 458 
COUNTY COURT LETTER 456 NOTES AND NEWS : 459 
POINTS IN PRACTICE 456 STOCK EXCHANGE PRICES OF CERTAIN TRUSTEE 
BOOKS RECEIVED 457 SECURITIES ‘ 460 








CURRENT TOPICS 


Retiring Age for Judges 
AN old friend on this side of the Atlantic is the suggestion 
that there should be a fixed retiring age for judges. It 
already exists by Act of Parliament in the case of county 
court judges and there has been some reform recently in 
connection with the age at which justices of the peace should 
cease to perform arduous judicial duties. Across the Atlantic 
there appears to be a strong school of legal thought which 
opposes the imposition of a retiring age. According to the 
Massachusetts Law Quarterly for April, 1945, a proposal for 
a legislative amendment of the constitution providing that 
the general court may prescribe a retirement age for judges 
was passed by a joint convention of both Houses of the 
Massachusetts Legislature in 1943 and is now pending on the 
. question of submission to the people at the State Election 
in 1946. It provides that the governor, with the consent of 
the council, may, after due notice and hearing, retire them 
because of advanced age or mental or physical disability 
and also that the Legislature, by a vote, taken by the 
yeas and nays, of two-thirds of each house of the general 
court present and voting thereon, may prescribe a compulsory 
retirement age for all judicial officers. Any such retirement 
shall be subject to any provisions made by law as to pensions 
or allowances payable to such officers upon their voluntary 
retirement. The President of the Massachusetts Bar Associa- 
tion addressed a statement of reasons for opposing the 
amendment to the chairman of the Committee on Constitu- 
tional Law. He wrote that a committee of the association 
considered that “‘ the amendment would be a mistaken step 
from the point of view of the public ; that it would unsettle 
the tenure of judges which has been fixed by the Constitution 
ever since 1780 and has served the Commonwealth well. 
One of the elements of strength of the Commonwealth during 
the past 165 years has been the fact that it has retained a 
complete separation of the judiciary from the other depart- 
ments and has retained the original provision for appointment 

of judges with tenure during good behaviour.” 


Atomic Energy and the United Nations 

THERE has been some discussion and considerable anxiety 
during the last few weeks as to the effect of the atomic bomb 
on the future organisation for world security. Sir STAFFORD 
Cripps, speaking at Newcastle on 23rd September, said that 
we have now reached a stage where two countries, able to 
launch simultaneous atomic bombs, could be sure of mutual 
destruction. He added that if we could once convince 
ourselves and others of the absolute truth of that state of 
affairs we could then view the situation with some realism 
and hope. Sir Stafford said that, first, we must remove 
the opportunities for quarrels, but as that might not be wholly 
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possible we must then as a second step devise a means whereby 
differences could be settled without war, however much they 
might involve the national honour of countries. There could 
be no exceptions if we were to maintain human life and 
civilisation. Sir Stafford added that we might have a 
few years in which the atomic bomb was not a common 
weapon in the hands of all major Powers, but they would be 
pitifully few in view of the immense task confronting us. 
This was a matter which must be taken up by everyone, and 
not merely by a few overworked statesmen. The driving 
power must come from the common men and women all over 
the world. On 29th September, Air Vice-Marshal D. C. 
Bennett said: ‘‘ The tragedy is that this new weapon is 
being used in the game of power politics. So long as it 
remains in the hands of one or two nations I am quite sure 
we are heading for another war.’’ Sir John Anderson, 
recently appointed Chairman of the Advisory Committee on 
Atomic Energy, uttered a grave warning on 29th September. 
He said: ‘‘ The development calls for nothing less than a 
complete readjustment of all international relations and for 
the framing of a new order of society. What is of vital 
importance is that the nations of the world should get down 
to this problem without delay. If there is delay, incalculable 
mischief may be done. There is a real risk of blunders being 
committed in the decisions at which the great nations of the 
world will have to arrive within the next few months.’’ In the 
U.S.A., Senator McMahon, of Connecticut, has recommended 
the establishment of a board of control with domestic 
enforcement powers, which would be authorised to citer into 
agreements with the Security Council of the United Nations 
for the licensing of research, experiment and produ-tion, 
providing that such agreements must be approved by 
Congress ; that all other nations should turn over to the 
Council all their relevant information ; and that the Council 
should have access to and the right to inspect “all plants, 
laboratories and operations of whatsoever kind relating to 
the research, development, manufacture and production of 
armaments and munitions of war.” This seems to be thinking 
along the right lines. One of the most potent causes of war 
is the mere existence of rival armaments, and if a world law 
to abolish war is to be effective, inspection and control of all 
armaments must be part of that law. 


International Petroleum Agreement 
A NEW international economic agreement of the first 
importance was signed on 24th September on behalf of the 
Governments of the United Kingdom and | the United 
States of America. The agreement concerns “ the orderly 
development of the international petroleum trade,” and is 
stated in the preamble to be a preliminary measure to the 
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calling of an international conference to consider the negotia- 
tion of a multilateral petroleum agreement. It is agreed that 
adequate supplies of petroleum should be accessible in 
international trade to the nationals of all countries on a 
competitive and non-discriminatory basis, subject to the 
safeguarding of the interests of producing countries. The 
signatory governments agree to direct their efforts so that 
all valid concession contracts and lawfully acquired contracts 
shall be respected, and they agree that the principle of equal 
opportunity should be respected with regard to the acquisition 
of exploration and development rights. The signatory 
governments agree to propose in due course the negotiation 
of an international petroleum agreement which, ter alia, 
would set up a permanent international petroleum council. 
In the meantime the signatory governments agree to establish 
an international petroleum commission of six members, three 
from each government, to study the problems of the trade 
caused by the war, and to study trends and the effects of chang- 
ing technology, to prepare periodical estimates of supplies and 
demands, and report on methods of correlating these. Nothing 
in the agreement is to be construed as impairing or modifying 
any law or regulation, or the right to enact any law or regula- 
tion, relating to the importation of petroleum into the country 
of either government. In relation to the United Kingdom, 
the word “country” includes British Colonies, oversea 
territories, protectorates and all mandated territories 
administered by that government. The agreement is to 
enter into force upon a date to be agreed upon after each 
government shall have notified the other of its readiness 
to bring the agreement into force, and is to continue in force 
until three months after notice of termination has been 
given by either government, or until it is superseded by an 
international petroleum agreement. 


The Verdict of the Jury 

THERE is a story in Sir HENRY HAwkins’ autobiography 
about a jury who gave a perverse verdict of not guilty in a 
clear case of murder and explained to the angry judge that 
though they had no doubt about the prisoner’s guilt they 
thought that there had been deaths enough in the family 
lately. This may be an apocryphal anecdote, but it illustrates 
the independence displayed from time to time by British 
juries. ‘‘ You are a British jury and you can do what you 
please,” said Maule, J., on one occasion to a jury. This is 
true, for juries do not give reasons for their decisions as a 
rule, and are certainly not obliged to do so, and there is no 
appeal whatever against a verdict of acquittal. This, it is 
submitted, is as it should be, notwithstanding the opinion of 
many eminent writers, that jury trial is an anachronism. 
Probably juries err from time to time. Where the law 
is in doubt they often favour the accused. Tucker, J., 
summing up in a recent. murder trial, said (The Times, 
22nd September): ‘‘ Unfortunately, as we all know, 
during the past few years the standard of morality and 
faithfulness has fallen grievously low. We know there are 
numerous cases of men returning from the war who have 
found that their wives have been unfaithful, and wives have 
found their husbands have been unfaithful. It remains the 
law, subject to certain aspects of provocation, that no man 
and no woman is allowed to take the law into their own hands 
and kill an unfaithful wife or an unfaithful husband. That 
should be known by everybody. That is murder and nothing 
else. If Parliament thinks fit to pass an Act to say that 
soldiers, who on returning find their wives unfaithful, may kill 
them, and, if they do, it will be manslaughter, it will be the 
law of the land, but until that is done it is not.” The jury 
brought in a verdict of ‘‘ Not guilty ” on the charge of murder, 
but “guilty” of manslaughter. A similar case was tried 


before Charles, J., on 26th September, when a jury 
returned a similar verdict. Of course, as is well known 
to lawyers, nothing short of the provocation of seeing the 
deceased spouse in the act of adultery is usually considered 
to be sufficient provocation to reduce a murder charge to one 
of manslaughter, but if a husband who had no previous 
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suspicion of his wife suddenly heard her confess an act of 
adultery, this might be sufficient (R. v. Rothzwell, 12 Cox 145). 
The attitudes of both judge and jury are understandable 
in this case, and they indicate a gulf between law and public 
opinion which cannot be bridged by Act of Parliament. 


A Truth Drug? 


SoME time ago we referred in ‘‘ Current Topics ” to the use 
of an electrical instrument called “‘ encephalograph,” reported 
in September, 1942, to have been used in a murder trial at 
Winchester Assizes. Apparently it was the second time 
that the device had been used in a murder case (see 86 SOL. J., 
p. 298). It is an instrument which amplifies and graphically 
records the minute electrical currents that occur in the brain, 
and its record was used at Winchester as a test of epilepsy. 
There seems to have been some suggestion that it might have 
been used to detect falsehood. It now appears that some 
authorities have either used or have contemplated using another 
kind of “lie detector.” It is reported that in a case at Malvern 
recently the mere threat of the use of something called the 
“truth serum ”’ had induced a youth to confess that he had been 
guilty of theft and of masquerading as an American soldier. 
It is impossible to judge from the scanty press reports avail- 
able whether any confession was improperly admitted as 
evidence, but every advocate in the criminal courts knows 
that a confession is only admissible as evidence for the prose- 
cution if it is voluntary. It is well-settled law that a confession 
induced by a threat or a promise proceeding from a person 
in authority is not deemed to be voluntary if such threat or 
promise gave the accused reasonable grounds for believing 
that if he made the confession the threat or promise would 
materialise (R. v. Thompson [1893] 2 Q.B. 12). The threat 
of administering a drug would certainly constitute such a 
threat in English law, but whether a confession made whilst 
under the influence of the drug is inadmissible remains to be 
decided. If drunkenness is an analogy, it appears that 
confessions made whilst under the influence of drink are 
admissible (R. v. Spilsbury (1835), 7 C. & P. 187). Apparently 
the ‘‘ truth serum ”’ is sodium evipan, the injection of which 
into the arm has a sedative and relaxing effect. It is suggested 
that it makes a person less capable of the ‘‘ double mental 
action ’’ of telling a lie, and therefore more disposed to the 
easier, because single, action of telling the truth. Whatever 
validity there may be in this hypothesis it seems that under 
the present state of English law a person administering such 
a drug might well be guilty of doing so “ with intent to annoy,” 
contrary to s. 24 of the Offences against the Persons Act, 1861. 


A War Damage Complaint 

WitHovut knowing anything about the facts of the cases 
which form the background of the complaint in The Times of 
25th September, 1945, from Mr. C. G. BELLE concerning the 
‘‘ double hardship ”’ suffered by leasehold-occupiers of houses 
destroyed by enemy action, it is possible to correct his state- 
ment on the law. It is not true that ground-rents have to be 
paid in full. If the tenant avails himself of the provisions of 
the Landlord and Tenant (War Damage) Acts, 1939 and 1941, 
he may serve either a notice of disclaimer which will have the 
effect of terminating the lease and the liability for ground-rent 
as from the date when the notice was served (1939 Act, 
s. 8), or a conditional notice of retention, which will 
have the effect of a notice of disclaimer terminating the 
liability for ground-rent if the War Damage Commission 
decide to make a value payment. If the Commission decide 
to make a cost of works payment, the notice will have effect 
as a notice of retention, and in that case also no rent is payable 
from the date of the service of the notice until the land is 
rendered fit (1939 Act, s. 10, and 1941 Act, s. 17 (4)). Before 
the 1941 Act it certainly was a grievance that a tenant under 
a ground lease had not the advantages of ordinary tenants in 
this respect, but the 1941 Act, s. 10, provided that the Acts 
apply to ground leases in the same way as they do to other 
leases. A criticism of the Commission was implied in the 
further observations by Mr. Belle that in the particular case 
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he had in view the first of a series of formalities dragged on 
for upwards of nine months before a decision was given 
whether a cost of works or a value payment was proper. It 
would be interesting to hear what the Commission has to say 
about this type of case. It certainly would not appear from 
figures recently given by the Chairman of the Commission 
that criticisms of dilatoriness have any substantial foundation. 


Salaries in the Civil Service 


DurinG the war many professional persons, including 
barristers and solicitors who gave up practice to enter the 
Civil Service, found that they did so at considerable sacrifice 
to their earning power. Two new White Papers (Cmd. 6679 
and 6680, prices 1d. and 3d. respectively) were presented to 
Parliament on 20th September, and announce proposals to 
improve salaries in the scientific civil service and in the salaries 
of permanent secretaries and deputy secretaries of depart- 
ments. The present salaries of these secretaries were fixed at 
£3,000 and £2,200 respectively in 1920, and the proposed 
increases to {3,500 and £2,500 respectively are stated to have 
regard to the facts that (1) no war bonus has been paid in the 
Civil Service on salaries above £1,500, and (2) responsibilities 
of heads of departments and their deputies have greatly 
increased. It is proposed to increase the salary of the 
Permanent Secretary to the Treasury from £3,500 to £3,750. 
At the same time the higher administrative staffs are to be 
reorganised, and there will be an under-secretary grade at 
£2,000 and an assistant-secretary grade on a scale of £1,200 
to £1,700. Salaries of high-grade scientific officers are to be 
aligned at certain points to those of high-grade administrative 
staffs. The salary of the Permanent Secretary to the Depart- 
ment of Scientific and Industrial Research is to be £3,500. 
Salaries for a new experimental officer class are to range from 
£150 (on recruitment at eighteen) to £800, subject to war 
bonus addition. Whatever the grievances of scientific staff 
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as to their remuneration, which there can now be little doubt 
are well founded, it is submitted that the position of servants 
in grades carrying salaries up to {1,500 deserves consideration. 
The war bonus of £60 is the merest trifle compared with the 
rise in the cost of living and in the remuneration of other 
occupations. Lawyers are particularly interested in this 
matter, but it is also of public concern, for the best 
services can only be attracted by making the service more 
attractive. 


Register of Disabled Persons 


UnpER the Disabled Persons (Employment) Act, 1944, persons 
who have been disabled through war service or any industrial, 
road or other accident, or persons congenitally disabled are 
entitled to register for the benefits provided under the Act. 
These benefits are of the greatest interest to solicitors who 
have to give advice and guidance to persons injured under 
the above circumstances. They include courses of vocational 
training and industrial rehabilitation for those who need to 
learn a new profession, trade or occupation, or for those who 
need a special rehabilitation course after hospital treatment ; 
assistance towards ordinary employment by means of an 
obligation imposed upon employers to engage a specified 
proportion of disabled persons ; and employment under special 
or sheltered conditions for the more severely disabled, who 
could not hold their own in competitive employment. The 
register of disabled persons was opened on Tuesday, 
25th September, and the specified proportion of disabled 
workpeople which every employer of more than twenty 
workers must engage will be fixed by the Minister of Labour 
as soon as the register has attained a substantial size. The 
first quota will probably be 2 per cent., it is announced, but 
this will have to be increased as the register grows longer. 
At present it is estimated that 1,000,000 will be the ultimate 
number on the register. 


DAMAGES UNDER THE FATAL ACCIDENTS ACTS 


THE cause of action given by the Fatal Accidents Acts to the 
personal representatives or dependents of the deceased is 
quite different from that which the deceased would himself 
have had. It is true that the action lies only where the deceased, 
would himself have had a cause of action, but apart from 
that the cause of action is “in every way new”’ (The Vera 
Cruz (1884), 10 App. Cas. 59, 70), not the transfer of any 
existing right of the dead man. — 

The effect of this is that while any defence, such as con- 
tributory negligence, which would have barred the deceased, 
will bar the new plaintiff, damages are assessed in an entirely 
new way. Once liability is established damages are assessed 
in relation to the new plaintiff, not in relation to the deceased. 
Even if the deceased had by contract limited his own claim 
to damages that contract would not bind the personal 
representatives or dependents. In Nunan v. Southern 
Railway [1924] 1 K.B. 223, the deceased was a passenger 
travelling with a workman’s ticket, a condition of which 
was that the liability of the defendant company was limited 
to £100. It was held that the rights of the plaintiffs under the 
Fatal Accidents Acts were not limited by the condition. 

The measure of damages is the pecuniary loss suffered by 
the defendants. This loss may be a loss suffered as an 
immediate result of the death or it may be merely prospective 
—providing there is a reasonable expectation of it accruing. 
The deceased in Taff Vale Railway Co. v. Jenkins [1913] A.C. 1, 
was a girl of sixteen. She was an apprentice dressmaker and 
had not begun to earn, but it was held that there was evidence 
of damage upon which a jury could reasonably act. 

A working rule for assessing the loss was suggested by 
Lord Wright in Davies v. Powell Duffryn Associated Colliertes, 
Ltd. [1942] A.C., at p. 617: (1) Take the earnings of the 
deceased ; (2) Deduct whatever was required or expended 
for his own personal or living expenses ; (3) Turn the result 


into a lump sum by taking a certain number of years’ 
purchase ; (4) Tax down the lump sum by having due regard 
to uncertainties. 

To measure the pecuniary loss it is, of course, necessary 
to take into account any pecuniary advantages accruing to 
the plaintiffs as a result of the death (with certain expressly 
enacted exceptions, see the Employers’ Liability Act, 1880, 
and the Workmen’s Compensation Acts, in addition to the 
Fatal Accidents Acts themselves). 

In Baker v. Dalgleish Steam Shipping Co. [1921] 1 K.B. 361, 
the question arose whether it was proper to take into account 
the fact that the plaintiff, in consequence of the death, was 
receiving a pension from the Crown, the argument against it 
being that the payment and continuance of the pension was 
a purely voluntary act on the part of the Crown, and could 
at any time be stopped. 

It was held that it was not merely legal rights which were 
taken into account when assessing the pecuniary benefits of 
the death, but (as was said above) ‘‘ reasonable expectations ” 
as distinct from ‘‘a mere speculative possibility of benefit ”’ 
(Barnett v. Cohen [1921] 2 K.B. 461). For this reason the 
payment even of a voluntary pension could not be excluded 
from consideration. It is certainly much more than a mere 
speculative possibility. On the other hand there might be a 
probability that the Crown would reduce the pension if 
damages were awarded to the dependent. 

Baker’s case was applied in Johnson v. Hill (1945), 61 T.L.R. 
398. This did not carry the law much further, but the 
Court of Appeal did say in so many words that “ the burden 
of proving a reasonable expectation of benefits to the 
dependents resulting from the death is on the defendant,” 
and approval was given to the words of Younger, L.J., in 
Baker's case that any estimate of future payments must be 
“severely discounted.” But “in cases where a very 
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large sum can properly be awarded against the wrongdoer 
it will usually be safe to assume in the absence of clear 
evidence to the contrary that the Minister will withhold 
the pension.”’ 

The main point decided in Davies’ case was that damages 
recoverable under the Law Reform (Miscellaneous Provisions) 
Act, 1934, must be among those factors taken into account in 
assessing damages under the Fatal Accidents Acts. The 1934 
Act, in contradistinction to the Fatal Accidents Acts, does 
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vest in the deceased’s estate any causes of action vested in 
the deceased himself. Davies’ case also contains some useful 
observations on the function of an appellate court in 
disturbing an award of damages by a court of first instance. 
The appellate court must be satisfied that the judge has 
acted on a wrong principle of law, has misapprehended the 
facts or has made a “‘ wholly erroneous’”’ estimate of the 
damages suffered. It is not enough that there may be a 
balance of opinion or preference. 


A CONVEYANCER’S DIARY 


DAMAGE BY POULTRY 


Two years ago I called attention to the unsatisfactory state 
of the law as to liability for damage done by animals, which 
had then recently been the subject of strictures in the Court 
of Appeal in Hughes v. Williams {1943) K.B. 574. The law 
still awaits reform. In the meantime I| have seen a report of 
a county court case concerning poultry, which seems to have 
been of some general interest. 

In Burton v. Morris, in the Leek County Court (reported 
in the Leek Post and Times of 21st September, 1945) the 
plaintiff, Mrs. Burton, successfully sued her neighbour, 
Fred Morris, for {1 15s., the value of three bantams belonging 
to her, which the defendant had shot. Both parties gave 
evidence, and the defendant admitted having shot two of the 
bantams. He denied shooting the third, but the learned 
judge appears not to have accepted his evidence on this 
point, since he gave the plaintiff judgment for the whole 
amount claimed. It seems that the plaintiff admitted that 
her fowls were in the habit of escaping from her land on to the 
adjacent flower and vegetable garden of the defendant ; 
she is reported to have said that she had tried to get wire 
netting to put along the boundary fence, but that she could 
not do so since she was not a farmer. 

The defendant put in a counter-claim for {5 in respect of 
damage caused to his garden by the plaintiff's hens. He 
gave evidence, which appears not to have been contradicted, 
that her hens had regularly been straying on his garden during 
the last five years, and that he had sometimes seen as many as 
fifteen or twenty of them scratching on his garden at once. 
The counter-claim was dismissed, the learned judge stating 
(according to the report) that the defendant ‘“ had failed to 
give evidence of any specific damage done by the fowls to his 
garden.” 

If correctly reported, this case presents some puzzling 
features. In the first place, it would be very interesting 
to know whether it is true that a poultry-keeper cannot get 
wire netting unless he can also prove that he is a ‘ farmer.”’ 
If so, we have one of those instances, unfortunately much too 
common, in which different departments of the Government 
are pulling in different directions. One department (presum- 
ably the Ministry of Agriculture) went out of its way to 
procure the enactment of Defence Regulation 62B (1940, 
S.R.O. 1016), which authorises anyone, ‘“ notwithstanding 
any provision to the contrary in any lease or tenancy or in 
any covenant, contract or undertaking relating to the use to 
be made of any land, and notwithstanding any restriction 
imposed by or under any enactment ”’ to keep pigs, hens or 
rabbits, and to erect, place and maintain on the land any 
reasonably necessary buildings or structures. We are now 
told, and I understand that it is generally thought to be the 
case, that some other department prevents poultry-keepers, 
other than farmers, from buying wire netting. As will appear, 
the absence of wire netting makes poultry-keeping impossible 
for people whose gardens are anything but very large. 

Strictly speaking, there is no direct common-law obligation 
on an occupier to fence his land to prevent the escape of his 
animals from it. But he is under such an obligation indirectly 
owing to the rule that he is liable in an action of trespass 
quare clausum fregit if his animals go on the land of another 
(Ellis v. Loftus Iron Company (1874), L.R. 10 C.P. 10). It is 


clear from the judgment there that the liability is in trespass, 


whether or not the circumstances may show a further liability 
in case for negligence: this distinction is important because 
the liability in trespass is independent of damage,’ while in 
case the gist is damage. It appears to follow that a plaintiff 
would be entitled to judgment for nominal (and not merely 
derisive) damages on facts similar to those of Ellis v. Loftus 
Iron Company, even if he failed to give evidence of any actual 
damage. Costs would, of course, be in the discretion of the 
court, but it would be normal to award the plaintiff his costs, 
unless the action was frivolous or vexatious. Further, such a 
plaintiff would normally be entitled to an injunction to restrain 
a repetition of the trespass. Though this class of action is 
usually described as being for “ cattle-trespass,’’ there can be 
no reasonable doubt that poultry are governed by the same 
rules as cattle: they were so treated by Williams, J., in his 
judgment in Cox v. Burbidge (1863), 13 C.B. (N.s.) 430, 438, 
and there seems to be no suggestion to the contrary. For these 
reasons, it is difficult to understand how the counter-claim in 
Burton v. Morris came to fail, as the reported evidence looks 
quite sufficient to justify at least one shilling damages and an 
injunction, with costs, unless the latter should be withheld 
owing to the defendant’s violent act in shooting the birds. 
Again, it is not clear what is the basis of the observation 
(if correctly reported) that the counter-claim failed through 
the absence of evidence of “‘ specific damage.’’ The pleading 
apparently claimed £5, obviously an arbitrary sum claimed 
for general damages. But there is Blackstone’s authority 
(vol. III, p. 211) that this procedure is correct, the declaration 
in cattle-trespass calling on the defendant to answer “ quare 
vi et armis clausum ipsius A apud B fregit, et blada ipsitus A 
ad valentiam centum solidorum ibidem nuper crescentia . . 
depastus fuit, conculcavit et consumpsit.’”’ The amount of 
damage claimed in trespass must always have an arbitrary 
element since the tort is committed independently of damage. 
And, in any case, the defendant gave evidence, which was 
apparently uncontradicted, that substantial numbers of hens 
had been in his garden, behaving as hens do in gardens, on a 
substantial number of occasions over several years. With 
very great respect, therefore, I wonder if the evidence and 
decision on the counter-claim are correctly reported. 

As to the plaintiff’s claim, it is plainer sailing. Though the 
birds were trespassing, they were the property of the plaintiff 
and the defendant had no right to kill them. He therefore 
had to pay damages for doing so. But, even apart from 
applying for an injunction, the defendant could have protected 
his garden without shooting the birds. He could have 
distrained them damage feasant, since this form of distress is 
available against any chattel that is on the land of another 
doing damage there (it was successfully used in respect of a 
railway engine in Ambergate Railway v. Midland Railway, 
2 E. & B. 793). No doubt he could not have caught all the 
trespassing hens each time they came, but he could have 
caught enough to be a deterrent. 

The basic considerations applicable to this case are thus 
two very old ones, viz., that an occupier of land is liable in 
trespass if his animals stray on to the land of another, and 
that if they do so that other may distrain them damage 
feasant. The most unsatisfactory things about it were, first, 
that the plaintiff was apparently put in a difficulty in her 
laudable efforts to raise poultry (encouraged by reg. 62B) by 
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inability to get the wire netting necessary to save her from 
liability in trespass, and, second, that the defendant did not 
pursue his proper legal remedies but acted with unjustified 
violence. The result of his taking the steps open to him could 
only have been that the plaintiff would have had to 
buy wire netting or give up keeping poultry; if she was 
really not allowed to buy wire netting one can only con- 
clude that the government wished her not to keep poultry, 
despite reg. 62B. 

The considerations with regard to trespass to which I have 
been referring only apply to creatures which can be the subject 
of a right of property. Indeed, they do not apply even to all 
creatures, for example, no one is liable in trespass for the 
actions of a cat or a dog (see Buckle v. Holmes [1926] 2 K.B.126). 
At common law there is nothing to prevent an occupier from 
collecting wild creatures on his land, as long as he does not 
do so by means of abnormal or unreasonable user, and he is 
not liable for damage done by such creatures to his neighbours. 
The leading modern case seems to be Stearn v. Prentice 
Brothers, Ltd. [1919] 1 K.B. 394, where it was held that a 
firm which manufactured bone manure, and on _ whose 
premises rats were attracted to collect by the bones, was not 
liable to a neighbour for corn eaten by those rats. It is, 
perhaps, not surprising that, just a year after this decision, 
Parliament enacted the Rats and Mice (Destruction) Act, 
1919, which makes it an offence, punishable summarily, 
to “‘ fail to take such steps as may . . . be reasonably necessary 
and reasonably practicable for the destruction of rats and 
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mice on or in any land ”’ of which the defendant is occupier. 
Again, in Stearn v. Prentice Brothers reference was made to an 
old case, Boulston’s Case, 5 Rep. 104b, in which it was held 
not actionable to encourage the breeding of coneys on one’s 
land. This class of animal also is now specially dealt with by 
the Prevention of Damage by Rabbits Act, 1939, which 
enables a local authority to direct an occupier to fence in a 
rabbit warren or to destroy rabbits not ina warren. The root 
of these decisions is explained in Stearn v. Prentice Brothers 
to be that (except as provided by statute) there is no right of 
action for damage done to one’s land by the coming thither 
of animals from another’s land if the animals in question are 
of a kind which one is entitled to kill on their arrival. Thus, 
in the converse case, an action did lie for damage by pheasants 
to crops in a case where the person damnified was not entitled 
to kill game (Farrer v. Nelson, 15 Q.B.D. 258). At the same 
time an action does apparently lie even in respect of damage 
by creatures not the subject of property if they are collected 
by unreasonable and abnormal user of the land; see Bland 
v. Yates, 58 Sov. J. 512, where an injunction was granted by 
Warrington, J., to restrain a nuisance consisting of the 
unreasonable collection of manure so as to emit smells and 
attract flies. But, unreasonable user apart, the distinction 
is between creatures that are the subject of property and those 
that are not. The former normally cannot be killed if they 
come on one’s land ; hence the law protects one by the action 
of trespass and the right of distress damage feasant. Against 
the latter one can protect oneself and is expected to do so. 


LANDLORD AND TENANT NOTEBOOK 


“THE ORIGINAL CONTRACT OF TENANCY ” 


Soon after the Court of Appeal had given judgment in 
Oxley v. Regional Properties, Ltd. (1944), 88 Sox. J. 376 (C.A.), 
I wrote m this Notebook: “ Recent decisions. show that the 
question now resolves itself into this: do the facts make the 
case a ‘ Phillips v. Copping ’ one or a ‘ Bryanston Property Co. 
‘v. Edwards’ one?” (88 Sor. J. 338). The question under 
discussion was the effect to be given to the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920, s. 15 (1): 
“A tenant who by virtue of the provisions of this Act retains 
possession of any dwelling-house to which this Act applies 
shall, so long as he retains possession, observe and be entitled 
to the benefit of all the terms and conditions of the original 
contract of tenancy, so far as the same are consistent with the 
provisions of this Act,’’ when the original contract of tenancy 
was found to contain some provision, temporary or otherwise 
qualified, reducing or virtually reducing rent to an amount 
less than that of the standard rent. 

The House of Lords has now reversed the above-mentioned 
decision of the Court of Appeal (Regional Properties, Lid. v. 
Oxley (1945), 61 T.L.R. 563 (H.L.)), and overruled, in so doing, 
Bryanston Property Co., Ltd. v. Edwards, with the result that 
the distinction is no longer valid. Before discussing the 
Lords’ decision it will be useful to recapitulate not only the 
facts and reasoning in the cases already mentioned, but also 
to refer to Capital and Counties Properties, Ltd. v. Butler 
[1944] K.B. 730 (C.A.). 

Phillips v. Copping [1935] 1 K.B. 15 (C.A.), which first 
decided (Dufty v. Palmer [1924] 2 K.B. 35, was overruled), 
in a straightforward case, that a landlord of controlled 
property who had let it at less than the standard rent was 
entitled to increase the rent to the amount of the standard 
rent, is important because of the way in which the court 
approached the problem. Scrutton, L.J., pointed out that 
the object of the legislation was to prevent increases beyond 
pre-war rent except as provided by the Act, not to prevent 
a landlord from recovering what he had recovered before the 
war, and came to the conclusion, as did his colleagues, that 
s. 15 (1) was meant merely to preserve the terms of the 
existing lease subject to the provisions of the Act as to rent 
and to restricting ejectment. 


In the first of the recent cases, Bryanston Property Co., Ltd. 
v. Edwards [1944] K.B. 32 (C.A.), a flat was let in 1941 on 
a quarterly tenancy at a yearly rent of £275 and one of the 
clauses of the tenancy agreement said: “So long as the 
present state of war shall exist between Great Britain and 
Germany and for three months after the quarter-day next 
following an armistice the landlord will allow the tenant to 
deduct from the rent hereby made payable the sum of £85 per 
annum by equal quarterly payments.” The landlords gave 
notice to quit, expiring Michaelmas, 1942, and notified the 
tenant that as from then the rent would be £275 ; the tenant 
contended that the standard rent was’ £190, alternatively, 
that by virtue of s. 15 (1) of the 1920 Act, that was all that 
could be recovered from him while the war lasted. The 
latter contention prevailed. Explaining Phillips v. Copping, 
Lord Greene, M.R., said that this was not a case of carrying 
the contractual obligation to pay rent over into the’statutory 
tenancy, but one in which a tenant had the right to satisfy 
his obligation to pay a higher rent by paying a lower rent, 
and this right was maintained and preserved by s. 15 (1). 

Later in the year this decision was distinguished in turn, 
and Phillips v. Copping applied, in Capital and Counties 
Properties, Ltd. v. Butler [1944] 1 K.B. 730 (C.A.). Here a 
house with a standard rent of £120 a year was let in August, 
1940, for one year at £95, a clause of the agreement giving 
the tenant a right to a monthly tenancy, after the year had 
expired, at {95 per annum during the continuance of 
hostilities. Notice to-quit, and to increase the rent to £120 
a year, were served in 1943. This time a distinction was 
drawn between reddenda and other provisions as “ terms 
and conditions’ of the original contract. It was held that 
all that the agreement meant was that if the tenancy con- 
tinued during the period of hostilities the rent should be £95 ; 
if longer, £114. To such circumstances Phillips v. Copping 
applied. 

A few weeks later Oxley v. Regional Properties, Ltd., came 
before the Court of Appeal. The reddendum in the agreement 
concerned named £90 a year (payable by monthly payments) 
as the rent, and this was the amount of the standard rent ; 
but a clause in the agreement ran: “ The landlord shall credit 
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the tenant’s account with an additional sum of 16s. 8d. 
upon the tenant paying to the landlord the sum of £6 13s. 4d. 
within fourteen days of the day on which any monthly 
payment of rent ought to be made to the landlord in 
accordance with the provisions herein contained.’’ Notice 
to quit having been given, the question arose whether the 
resultant statutory tenancy included this provision for 
reduction on punctual payment. The recently drawn 
distinction was applied. The case was held to come within 
Bryanston Property Co., Ltd. v. Edwards, not within Phillips 
v. Copping and Capital and Counties Properties, Lid. v. Butler. 
It was not a question of importing the reddendum out of 
the contractual tenancy into the statutory tenancy: the 
proviso was a separate and independent term of the tenancy 
by which the tenant could get a bonus on punctual payment. 
The distinction has now been swept away by the reversal 
of Oxley v. Regional Properties, Ltd., and overruling of 
Bryanston Property Co., Ltd. v. Edwards, and while any 
simplification of the law dealt with will be welcome to 
practitioners without explanation, it is worth observing that 
the distinction must, according to the House of Lords, have 
been based on incomplete appreciation of the importance 
of Phillips v. Copping. Maugham, L.J., said, in that case, 
that the phrase “so long as he retains possession, observe 
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and be entitled to the benefit of all the terms and conditions 
of the original contract of tenancy, so far as the same are 
consistent with the provisions of this Act,’”’ was not so framed 
as to extend to the case of payment of rent. According to the 
House of Lords, the Court of Appeal was wrong to limit, 
as it first did in Bryanston Property Co., Ltd. v. Edwards, 
those observations to the particular matter then in hand 
(in Phillips v. Copping), and even if a proviso was a separate 
and independent term of a tenancy, it would still be incon- 
sistent with the provisions of the Act with regard to standard 
rent. 

If I may be permitted to mention yet another case which, 
though not concerned with the same point, contains at least 
one judgment which in my view helps us to understand how 
the difficulty should be and has been resolved, it is Winchester 
Court, Ltd. v. Miller [1944] K.B. 734 (C.A.). The question 
was one of transfer of burden ; but Scott, L.J., at pp. 740-743, 
went to the root of the matter when pointing out that by these 
Acts Parliament had taken rents out of the consensual control 
of the parties because external causes had made the supply 
of dwelling-houses fall short of the demand. In the result, 
the standard rent became a permanent attribute of a house, 
which went on though landlords and tenants came and 
went. 


TO-DAY AND YESTERDAY 


October 1.—On the Ist October, 1522, John Hales became a 
Baron of the Exchequer. His legal education was at Gray’s Inn, 
where he was reader in 1514 and 1520. His son James became a 
Judge of the Common Pleas. 


October 2.—Joseph Ritson, born at Stockton-upon-Tees on 
the 2nd October, 1752, was first a solicitor, and in 1775 was 
managing clerk to Messrs. Masterman & Lloyd, conveyancers, 
of Gray’s Inn. In 1780 he commenced business on his own 
account on the first floor of No. 8, Holborn Court, and in 1784 
he was admitted to the Society, being called to the Bar five years 
later. It was, however, his antiquarian researches into the works 
of the older English poets that brought him fame, and his 
collections of ancient popular literature were superior to anything 
of the kind that had appeared before, both for erudition and 
accuracy. He remained in the same chambers till his death 
in 1803. Never strong in health, he suffered a mental breakdown 
at the end and, barricading his door, threatened violence to all 
who approached. When he set fire to masses of manuscripts, 
the Steward had to break in to save the building. 


October 3.—On the 3rd October, 1685, James II received 
in audience at Windsor Lord Jeffreys, just returned from the 
Bloody Assizes, ard the other judges who had been in the 
commission, Chief Baron Montagu, Mr. Justice Levinz, 
Mr. Justice Withens and Mr. Baron Wright. The King thanked 
them for their services. 


October 4.—Dr. Johnson was fond of legal illustrations. 
On the 4th October, 1773, when Captain Lauchlan M’Lean, 
whom he was visiting, blamed Bishop Burnet for praising 
Lauderdale in a dedication, while in his history he showed him 
to have been a bad man, Johnson said: ‘‘ The known style of 
a dedication is flattery ... There is the same difference 
between what a man says in a dedication and what he says in 
a history, as between a lawyer’s pleading a cause and reporting it.” 


October 5.—On the 5th October, 1813, Edward Gibbon 
Wakefield was admitted to Gray’s Inn, at the age of seventeen. 
He was not called to the Bar, and in 1827 he was sent to prison 
for three years for abducting an heiress from boarding school 
and marrying her at Gretna Green. In prison he studied 
colonisation, formed sound and original theories on the subject, 
and devoted the rest of his life to their realisation. He was one 
of the leading spirits of the South Australia Company, which 
founded South Australia. His influence extended to Canadian 


affairs, and the Durham Report embodied many of his ideas. 
It was thanks to his energy that New Zealand was annexed 
just in time to forestall the French, the emigrants being hurried 
off on his responsibility while the Government was still hesitating. 


October 6.—One night in September, 1733, there was trouble 
between two of the women in the married quarters in the Tower 
of London, and the officer of the guard ordered the wife of 


Private Joseph Blunt to be turned out. When the sergeant 
went to obey, her husband got out of bed and caught up his 
musket, crying: ‘‘ Take care! If you stir a foot you’re a dead 
man.” The sergeant prudently retired and the officer then 
ordered Corporal Robert Adair to take three or four men and 
arrest Blunt. When they went in Blunt again levelled his 
weapon, crying: ‘‘ Take care of yourself, Bob,” and shot him 
dead. He was hanged at Tyburn on the 6th October, 1733. 


October 7.—In the Hatton Correspondence a letter from 
Taunton, dated the 7th October, 1685, deals with the Bloody 
Assizes, telling “‘ of the execution of so many of ye traitors 
heere, eighteen at one lump, and all quartered, and more every 
day in other parts of ye country, which will be to ye number of 
neere 300; and most of theyr quarters are, and will be, set up 
in ye towns and highways, so that ye countrey lookes, as one 
passes, allready like a shambles. You may think what it will 
be, when all is done. Those who suffered here were so far from 
deserving any pity, at least most of em, and those of ye best 
fashion (unlesse, to speake more charitably, it be most grievous) 
that they shewd no,shew of repentance...” 


THE GUILLOTINE 

After an American report that France was to abandon the 
guillotine in favour of the electric chair, the French Ministry of 
Justice denied that any such decision had been reached. The 
instrument has a far more substantial antiquity behind it and 
was once far more widely known than its name suggests, for the 
respectable Dr. Guillotine, who died peacefully in 1814, had 
only harnessed a very old idea to the principles of egalitarianism. 
In pre-revolutionary France criminal noblemen were decapitated, 
while commoners were hanged. Then when privilege was 
abolished the worthy doctor set himself to humanise capital 
punishment by levelling and extending to all felons the comfort 
of a short sharp dispatch. But it was no new invention. At 
Halifax, as late as the seventeenth century, local custom prescribed 
execution by this means. Edinburgh had the “‘ Maiden,” which 
decapitated the Regent Merton in 1581, the Marquess of Argyll 
in 1661, and his son in 1685. In the sixteenth century a similar 
machine was widely used in Germany. George Pencz, a minor 
Nuremberg master, who died in 1550, has left an engraving, 
somewhat in the manner of Albrecht Diirer, illustrating its 
operation in a representation of Titus Manlius beheading his 
son. Another engraving of the same subject by Heinrich 
Aldegrever, dated 1553, depicts an identical instrument. In 
a German wood-cut of 1539 the Apostle St. Matthew is shown 
being decapitated by the same method. 


SUNDAY SITTING 

A court martial at Uxbridge recently sat on a Sunday, which, 
so far as is known, is unprecedented in Britain. However, courts 
within these islands have sat on unconventional days, Lord Chief 
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Justice O’Brien sat at Cork on Good Friday in 1891, and the 
fire which destroyed the courthouse in the middle of the case 
was popularly supposed to have been a manifestation of divine 
displeasure, though in 1895 after the rebuilding another judge 
sat all through Holy Week during the Spring Assizes without 
attracting any similar catastrophe. ‘‘ Since Pontius Pilate 
no judge dare do it but Pether ’”’ had been the comment on the 
original impiety. The incident recalls an early occasion when 
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Lord Mansfield had proposed continuing the hearing of a case 
on the following Friday and, on being reminded by Serjeant Davy 
that this would be Good Friday, only said: ‘‘ Never mind ; 
the better the day the better the deed.’’ To this the Serjeant 
replied: ‘‘ If you sit on that day your lordship will be the first 
judge who did business on that day since Pontius Pilate.”” The 
Burke and Hare trial at Edinburgh in 1828 finished at 9.30 on 
Christmas morning having lasted all through the night. 





COUNTY COURT LETTER 


The Definition of Furnished Rooms 

In Chidley v. Lawton, at Shrewsbury County Court, the claim was 
for possession of two rooms at 52, Whitchurch Road, Shrewsbury. 
The plaintiff was an employee of the Sentinel Waggon Company, 
the owners of the house. The defendant had had furnished 
lodgings with the previous tenant of the house, who left on the 
9th February, 1944. The defendant then applied for a tenancy 
of the house, but this was refused, as she was not employed by 
the above company. The plaintiff moved in on the 19th February, 
1944. The rent of the whole house was 17s. per week, which he 
paid to the company. Originally the defendant and her three 
children were billetees, and the plaintiff then received £1 a week 
as a billeting allowance. Since ceasing to be a billetee, the 
defendant had only paid 14s. a week rent. The plaintiff had 
spent {40 for a bedroom suite for the defendant’s room, but she 
would not let him instal it. The defendant was the wife of a 
soldier, and her case was that in November, 1944, the billeting 
officer said she could return to Portsmouth. The house there was 
unsuitable, and the billeting officer only allowed the plaintiff to 
have the Shrewsbury house because the defendant was staying 
oninit. She had spent £240 in furnishing the two rooms. The 
company’s welfare officer gave her permission to get in some 
furniture, and had said she would not be turned out. The 
defendant was never a tenant of the company, and she paid her 
rent to the plaintiff. His Honour Judge Samuel, K.C., observed 
that the rent of the whole house was oniy 17s. a week. The 
trouble doubtless began when the amount the plaintiff received 
dropped from {1 to 14s. a week. The rooms occupied by the 
defendant were never let furnished. Judgment was given in her 
favour, with costs. 


Fresh consideration for Bet 

In John v. Potter, at Hereford County Court, the claim was for 
£46. The plaintiff’s case was that on the 6th April, 1944, he had 
offered the defendant three to one in hundred pounds that the 
war would not be over in six weeks. The defendant accepted the 
bet, and two cheques (for £300 and £100 respectively) were 
handed by the parties to a stakeholder. As the war did not end 
by the 16th May, 1944, the stakeholder endorsed the two cheques, 
and handed them to the plaintiff as the winner. Having destroyed 
his own cheque, the plaintiff paid the defendant’s £100 cheque 
into the bank, but payment was stopped. The plaintiff’s solicitors 
wrote to the stakeholder to the effect that, unless the cheque 
were honoured, proceedings would be taken against the stake- 
holder. The stakeholder then approached the defendant, who 
contended that he had an “ old score ” against the plaintiff over 
a deal in horses, in which the defendant had lost £46. Accordingly 
he deducted that sum from the £100 owing on the bet, and sent 
the plaintiff a cheque for the balance, viz., {54. The plaintiff 
claimed the other {46 on the ground of “ fresh consideration,” 
viz., the forbearance to sue the stakeholder, and also the acknow- 
ledgment of the debt by the issue of another cheque (for £54), 
which had been paid. The defendant pleaded the Gaming Act, 
and contended that there was no fresh consideration. The parties 
would not have deposited cash (if they had had it on them) 
instead of cheques. If the defendant had won the bet he would 
not have been paid. Nevertheless, he wished to be honourable 
over the bet, and remitted the balance of £54, which the plaintiff 
accepted in full settlement. His Honour Judge Roope Reeve, 
K.C., held that there was fresh consideration. The plea of the 
Gaming Act therefore failed, and judgment was given for the 
plaintiff, with costs, including High Court costs to the date of 
remission. 


Damage to Sheep by Dog 
In Davies v. Williams, at Lampeter County Court, the claim was 
for £30 as the value of ten sheep. The counter-claim was for £20 
as the value of a bitch. The plaintiff's case was that on Ist 
January a black dog, with white markings, was seen mauling a 
sheep. The sheep and two other sheep (also badly mauled) were 
brought in to his farm. The plaintiff and a special constable 
then went to the farm of the defendant, and asked to see his 


bitch. The defendant whistled, but the bitch was not there. 
The defendant came to the plaintiff's farm, and inspected the 
damage. His comment was: ‘‘ Whatever damage has been done 
I will compensate you.”’ At the defendant’s request, the plaintiff 
destroyed the bitch. The defendant’s case was that his bitch 
was not responsible. He did not ask the plaintiff to destroy the 
bitch, and would have protested against her destruction if the 
plaintiff had not been so hostile in his attitude. The defendant’s 
offer of compensation was made in order to maintain a friendly 
spirit. He later heard that another dog might have destroyed 
the sheep. Another farmer gave evidence that six of his sheep 
had been mauled since the defendant’s bitch had been destroyed. 
His Honour Judge Temple Morris, K.C., gave judgment for the 
plaintiff for {21 in respect of seven sheep lost on Ist January, 
with costs on Scale B. The counter-claim was dismissed. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies — or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 

Landlord’s Remedy 

Q. Prior to 1939 A let a flat in the provinces unfurnished at a 
rent of {1 a week. In 1940 the area became a restricted area, 
but so far as is known the tenant was not compulsorily evacuated 
by the authorities. In October, 1940, the tenant abandoned his 
flat and left owing six months’ rent, the furniture remaining in 
the flat. Nothing was heard from the tenant, who made no 
attempt to pay any further rent. In 1945 the landlord being 
desirous of disposing of the premises with vacant possession 
purported to re-enter, and was in process of disposing of the 
furniture in order to recoup himself for arrears of rent, when the 
tenant reappeared upon the scene, forced his way into the flat 
and again took possession. The tenant now sets up the Rent 
Restriction Acts, has made no attempt or offer to meet the 
arrears of rent, and has made no offer to pay current rent. What 
is the landlord’s position and what remedies has he ? 

A. The landlord was apparently distraining without the leave 
of the court, in breach of the Courts (Emergency Powers) Act. 
The tenant, however, appears to have suffered no damage. The 
tenancy is still subsjsting and the tenant can plead the Rent 
Restriction Acts. Nevertheless, the landlord can claim possession 
without offering alternative accommodation under the Rent, etc., 
Restrictions (Amendment) Act, 1933, Sched. I, para. (a). 


Annuity of Clear Sum after Deduction of Tax 

Q. A testator, who has recently died, bequeathed free of duty 
to his wife during her life ‘an annuity of such a sum as after 
deduction of income tax at the source therefrom will leave in the 
hands of my said wife the clear annual sum of £26”’ payable by 
quarterly instalments, and testator devised and bequeathed all 
his real and personal estate upon trust for sale and out of the 
proceeds to pay ‘‘ my debts funeral and testamentary expenses 
and the annuity given by this my will and the duty on such 
annuity,”’ and subject thereto to invest the residue after such 
payments and to pay the income to X (a sister) for life and after 
her death the capital and income is t» go to X’s children. The 
estate is only a small one and it is doubtful whether the annuity 
can be provided by the income of investments of the residue. 

(1) What sum ought to be invested to produce the £26 per 
annum, and would the executors be in order in investing such 
sum in, say, £34 per cent. War Loan and paying over the balance 
of income (if any) to "X ? Would there not be a danger if this 
course were taken of a reduction of the percentage rate of the 
War Stock ? 

(2) What would be the position in case the investment of the 
whole of the residue was insufficient to answer the annuity ? 

(3) Would the annuitant under the above bequest be entitled 
to reclaim the tax on the annuity and retain it for herself, or 
would she have to hand it over to the executors ? 

(4) What course would you suggest be taken in the circum- 
stances as acting on behalf of the executors ? 
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A. (1) The courts have always adhered to the principle that 
(in the absence of directions in the will) executors can only secure 
absolute protection by investment in Consols. The question of 
amount is complicated by various factors. If the will was made 
before 3rd September, 1939, s. 25 of Finance Act, 1941, probably 
applies, reducing the widow’s advantage to 20/29ths of what her 
husband intended. Assuming the will was made on or after 
3rd September, 1939, the executors would, it is considered, be 
fully protected if they invested a sufficient sum in Consols to 
produce a net sum of £26 a year less the amount of tax for which 
the annuitant will have to account to the executors, which, if the 
widow has no other income, will be the whole tax, subject perhaps 
to a small sum for cost of recovery of tax each year. 

(2) If the income is insufficient, resort can be had to capital to 
make up the difference. See, however, ‘‘ AConveyancer’s Diary,” 
88 Sot. J. 236 (8th July, 1944). 

(3) According to a decision of Evershed, J., in Re Tatham, 
National Provincial Bank, Ltd. v. Mackenzie (1944), 88 Sov. J. 407, 
the annuitant must account to the executors. 

(4) As infants are interested, it would be wise, unless the 
executors can get a sufficient indemnity, for them to go to the 
court. 


Gift of Furniture 


Q. An elderly client of mine wishes to give the contents of her 
house to her only daughter, who lives with her. The furniture is 
worth perhaps £800 at present-day prices, and the object is to 
lessen, if possible, the burden of estate duty on the mother’s 
death. Your advice is sought as to the best and least expensive 
way of attaining this object. Would it be effectual to have a 
deed of gift ‘‘ in consideration of natural love and affection,” and, 
if so, would it be sufficient to stamp this with 10s., and need it be 
registered as a bill of sale ? Otherwise, would it be possible for 
the mother to give the daughter the money and then for the 
daughter to purchase the furniture from the mother, who would 
give her a receipt on the lines of precedent No. 4 on p. 736 of 
‘“* Prideaux,’’ vol. 2 ? 

A. It is suggested that our subscriber should study the case 
Kilpin v. Ratley [1892] 1 Q.B. 582 and should follow the manner 
of transfer by gift set out in that case, and that an independent 
person, such as the solicitor to the donor, should be present and 
should make a written record of the transaction ; in fact, it would 
be well to have two persons, who would be likely to survive the 
donor. The writing would not, of course, require a stamp. 
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Conscience makes Heroes. By GERALD ABRAHAMS. 
pp. 200. London: Eyre & Spottiswoode. 8s. 6d. net. 

Solicitors’ Accounts. By H. Nevit Smart, C.M.G., O.B.E., 
J.P., solicitor, and P, H. BLACKWELL, F.C.A. With a Foreword 
by Sir Harry G. PritcHarp, Kt., D.L., solicitor. Second 
Edition, 1945. pp. viii and (with Index) 128. London: The 
Solicitors’ Law Stationery Society, Ltd. 15s. 6d. net. 

Impossibility of Performance in Contract. By RvupboLF 
GottTscHALK, Dr. Iur. Utr., LL.M. (Lond.), of Gray’s Inn, 
barrister-at-law. With a Supplement for the years 1938-1944. 
1945. pp. xvi, 146 (with Index) and (Supplement) 28. London : 
Stevens & Sons, Ltd. 10s. net. 


OBITUARY 


Mr. G. F. LODDER 


Mr. George Frederick Lodder, solicitor, of Messrs. G. F. Lodder 
and Sons, solicitors, of Birmingham, died recently, aged seventy- 


1945. 


one. He was admitted in 1902. 
RECENT LEGISLATION 
STATUTORY RULES AND ORDERS, 1945 
E.P. 1174. Civil Defence (Employment and Offences) (No. 3) 
Order. 
No. 1164. Merchant Shipping. Compensation to Seamen 
(War Damage to Effects) Scheme. Sept. 12. 
No. 1165. Trading with the Enemy. Siam. General Licence. 
Sept. 24. 
No. 1156. Trading with the Enemy (Specified Persons) (Amend- 


ment) (No. 10) Order. Sept. 18. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2] 
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NOTES OF CASES 

KING’S BENCH DIVISION 
Burston v. Inland Revenue Commissioners (Supplemental Case) 

Macnaghten, J. 17th April, 1945 
Revenue—Sur-tax—Supplemental case—Decision of commissioners 
on supplemental appeal given against taxpayer—Communication 
to taxpayer of commissioners’ decision by post—Failure of 
taxpayer to signify dissatisfaction with decision or to require 
commissioners to state a case within the time prescribed by statute 

—Statement of case by commissioners in spite of taxpayer's 

failure to comply with statutory provisions—Statement of case 

by commissioners unwarranted—Income Tax Act, 1918 (8 & 9 

Geo. 5, c. 40), s. 149 (1) (a) (0). 

Supplemental case stated by the Special Commissioners. 

This case was supplemental to a case already stated by the 
Special Commissioners, the result of which had been that 
Lawrence, J., dismissed the appeal of the taxpayer B as to five- 
sixths of the sur-tax claimed by the Crown and sent the case 
back to the commissioners to decide whether or not the remaining 
one-sixth was payable. The commissioners heard the supplemen- 
tary appeal on 11th January, 1943, but they communicated their 
decision to B by post. It was not, however, until 11th November, 
1943, that B signified his dissatisfaction with the decision of the 
commissioners and required them to state a case. Section 149 
(1) (a) of the Income Tax Act, 1918, provides that, where a party 
is dissatisfied with the decision of the commissioners he shall 
immediately after the determination of the appeal signify his 
dissatisfaction therewith, and s. 149 (1) (b) provides that he shall 
within twenty-one days after such determination require the 
commissioners to state a case. However, in spite of the fact 
that B had not complied with the provisions of s. 149 (1) (a) 
and (b), the commissioners stated a case on the supplemental 
appeal for the opinion of the High Court. When the case on 
the supplemental appeal came before the court the Crown made 
the preliminary objection that, as a result of the provisions of 
the subsection, the commissioners had no power to state a case. 
It was contended on behalf of B that, as the decision of the 
commissioners had been communicated to him by post, it was 
impossible for him to signify his dissatisfaction therewith 
immediately after the determination of the appeal, as provided 
by the subsection, and therefore he was at liberty to signify 
his dissatisfaction and to require the commissioners to state a 
case at the time when he had done so. 

MACNAGHTEN, J., said that B had failed to comply with the 
provisions of s. 149 (1), and therefore the stating of the case 
by the commissioners was unwarranted and the court had no 
power to hear the supplemental appeal. 

CounsEL: J. Millard Tucker, K.C., and Heyworth Talbot ; 
The Attorney-General (Sir Donald Somerwell, K.C.) > /. H. 
Stamp and R. P. Hills. 

Soticitors: Hyman Isaacs, Lewis & Mills ; 
Inland Revenue. 

[Reported by J. H. G. Butter, Esq., Barrister-at-Law.] 


Solicitor of 


Fileman v. British Railway Traffic and Electric Ce., Ltd. 
Lawrence, L.J. (sitting as an additional judge). 30th July, 1945 
Contvact—Hive-purchase—Hirer unable to maintain payments 

—Owners’ resumption of possession without leave of court 

Whether a return by the hirer or owners’ exercise of right of seizure. 

Action tried by Lawrence, L.J. 

In 1939 the plaintiff bought a second-hand 1936 motor car 
under a hire-purchase agreement made with the defendant 
company. With the outbreak of war in September, 1939, her 
business collapsed and she was unable to keep up. the payments 
due under the agreement. After certain negotiations between 
the parties, the company in November, 1939, collected the car 
from the plaintiff's premises without obtaining the leave of the 
court in accordance with the Courts (Emergency Powers) Act, 
1939. In 1940 the company recovered judgment against the 
plaintiff for a sum which, with the sums provisionally paid for 
initial and for monthly rent, equalled two-thirds of the total 
amount which would have been payable if the hiring had been 
continued for the full period of the agreement. In April, 1940, 
the company sold the car for £40. The plaintiff now sued the 
company for damages for wrongful resumption of possession of 
the car contrary to the Act of 1939. (Cur. adv. vult.) 

LAWRENCE, L.J., said that the questions for decision were 
(1) whether the company, when they resumed possession of the 
car in November, 1939, exercised a remedy which was available 
to them within the meaning of s. 1 (2) (a) (ii) of the Act, or 
whether the plaintiff had returned the car within the meaning 
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of cl. 6 of the hire-purchase agreement; (2) Damages. In 
Bowmaker, Ltd. v. Tabor [1941] 2 K.B.1, at p. 9, Goddard, L.J., 
had stressed that in a case like the present the owners could 
not avoid the necessity of applying to the court by putting 
pressure on the hirer to act ostensibly under a clause, like cl. 6, 
entitling him to return the car, when all that they were really 
doing was to obtain his consent to their seizing it; and that 
the court must ascertain whether the return of the chattel was 
really an exercise of the option to return it or in truth no more 
than a submission by the hirer to the owners’ exercising their 
right to seize. In his (Lawrence, L.J.’s) opinion, the return of 
the car in the presence case had not really been an exercise of the 
plaintiff’s option under cl. 6. She had not initiated the negotia- 
tions for the return, nor had she returned it at her own cost. 
She had not paid the sum for depreciation prescribed by cl. 7, 
and had refused to sign a document voluntarily requesting the 
company to take the car back. He found as a fact that she had 
merely submitted to the return of the car because she was unable 
to make any further payments under the agreement. It was not 
suggested that the company would have been content to leave 
the car in the plaintiff's possession indefinitely without her 
making any payment, or that there had been any new contract 
as in Smart Bros. v. Ross [1943] A.C. 84. It was argued that the 
onus lay on the plaintiff of showing that the company were 
exercising a remedy within the meaning of the Act of 1939. 
In his opinion, she had discharged that onus. As the court 
would, he thought, probably have ordered the immediate sale 
of the car at the time, without any waiting for a possible rise 
in the value of second-hand cars, the plaintiff would have judgment 
for £40, against which would be set off the judgment obtained 
against her in the earlier action. Costs would be on the High 
Court scale, as the case had not been an easy one. 

CounsEL: Astell Burt; Rougier. 

SoLicitors: Rexworthy, Bonser & Wadkin, for A. Clifford 
Larke & Co., Windsor; C. H. Drury. 

[Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
Underwood v. Underwood 
Lord Merriman, P., and Wallington, J. 23rd July, 1945 


Husband and wife (summary jurisdiction)—Desertion by husband— 
Adultery by wife alleged as defence—Order against husband— 
Husband’s subsequent application on same evidence to vary 
weekly amount— Upon fresh evidence ’’—‘‘ Upon cause shown ”’ 
—Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 
Vict. c. 39), s. 7—Criminal Justice Administration Act, 1914 
(4 & 5 Geo. 5, c. 58), s. 30 (3)—Money Payments (Justices 
Procedure) Act, 1935 (25 & 26 Geo. 5, c. 46), s. 9. 

Appeal from a decision of Mr. Hopkins, a metropolitan 
magistrate sitting at the North London Police Court. 

On the 14th April, 1944, Mr. Blake Odgers, a metropolitan 
magistrate sitting at North London Police Court, on the applica- 
tion of the wife, respondent to the present appeal, made an order 
in her favour against her husband, the present appellant, on the 
ground of his desertion. The order contained no non-cohabitation 
clause, the custody of the child of the marriage was granted to 
the wife, and the husband was directed to pay her 25s. a week, 
plus 10s. a week in respect of the child of the marriage. At the 
hearing on the 14th April, 1944, the husband’s defence to the 
charge of desertion was that the wife had been guilty of adultery 
with a named man. That allegation was rejected by the magis- 
trate, and he accordingly found that the husband, who had 
admittedly left the matrimonial home, was guilty of desertion. 
The husband based his allegation of adultery, which was the 
ground of his application on the 8th June, 1945, to discharge the 
order of April, 1944, on the same incidents as before. He did not 
allege any subsequent act of adultery, and sought to have the 
order discharged on the ground, in effect, that it ought never to 
have been made because the wife had already committed adultery 
with the man named. The magistrate took the view that the 
application to discharge the order of April, 1944, was miscon- 
ceived, because the husband could not show that he was founding 
himself upon fresh evidence within the meaning of s. 9 of the 
Summary Jurisdiction (Married Women) Act, 1895. He was, 
however, of opinion that it was possible for him, if the application 
were amended from one for discharge of the order to one to vary 
the amount payable to the wife, to deal with that issue of amount 
on the same material. He accordingly reduced the amount 
payable to the wife to one shilling a week. She now appealed. By 
s. 9 of the Summary Jurisdiction (Married Women) Act, 1895, the 
court, where a previous order has been made, “‘ may, on the 
application of the married woman or her husband, and upon 
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cause being shown upon fresh evidence to the satisfaction of the 
court at any time, alter, vary, or discharge any such order, and 
. . . from time to time increase or diminish the amount of any 
weekly payment ordered to be made... ” By s. 30 (3) of the 
Criminal Justice Administration Act, 1914, ‘‘ any order made 
... by a court of summary jurisdiction for the periodical 
payment of money may, upon cause being shown upon fresh 
evidence . . . be revoked, revived or varied by a subsequent 
order.”” By s. 9 of the Money Payments (Justices Procedure) 
Act, 1935, ‘‘ the words ‘ upon fresh evidence ’ ”’ in s. 30 (3) of the 
Act of 1914, ‘‘ shall cease to have effect, and fresh evidence shall 
not be required as a condition of the exercise of the power 
conferred ... by s. 7” of the Act of 1895 “to increase or 
diminish the amount of a weekly payment.” 

Lorp MERRIMAN, P., said that, in his opinion, Colchester v. Peck 
[1926] 2 K.B. 366, and R. v. Copestake [1927] 1 K.B. 468, estab- 
lished that the combined effect of the two later of the three 
enactments in question related only to that part of an order by 
a court of summary jurisdiction under s. 7 of the Act of 1895 
which referred to periodical payments. Thus, the effect of that 
section now was that, on an application to alter, vary or discharge 
any order, the words “ upon fresh evidence ’’ in the section 
remained of full force and effect, but that, in relation to an 
application merely to increase or diminish the amount, those 
words no longer had any effect. The expression ‘‘ cause shown ”’ 
must relate to the particular issue, namely, that of amount, but 
was not limited to evidence of means. Nor was evidence of 
conduct by the party impugned necessarily to be excluded. It 
might be very relevant on the question of amount. But a mere 
repetition of the identical evidence which was received before 
the original order was made, and must necessarily have had its 
bearing on the finding of desertion as well as on the amount 
awarded, could not be put forward at a later date as cause for 
varying the amount. There was no evidence here receivable by 
the magistrate as cause for varying the amount. That criticism 
was a quite distinct matter from the principle, based on the 
proper interpretation of the words ‘‘ upon fresh evidence,” that 
an applicant must not bring, on an issue which had been deter- 
mined evidence which had been available to him before, but 
which had not been produced. When evidence had been produced 
on which a certain result had been reached both on the merits 
and on the question of money, it was not open to an applicant to 
produce the same evidence again as cause for varying the amount 
of the money award. Once the magistrate had reached the 
correct conclusion that the application to discharge the earlier 
order was barred under s. 7 of the Act of 1895 by the absence of 
fresh evidence, it would have been wiser to leave things as they 
were, rather than to permit an amendment which imported a 
certain air of unreality into the proceedings. The appeal must 
be allowed. 

WALLINGTON, J., gave judgment agreeing. 

CounsEL: King Anningson ; Elliot Gorst. 

Soxicitors : C. V! Young & Cowper ; J. C. Clifford Watts. 

[Reported bv R C Carsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
R. v. Jenkins 
Singleton, Oliver and Birkett, JJ. 26th July, 1945 
Criminal law—Procedure—Cross-examination to discredit evidence 
of witness for prosecution— Nature of conduct of the defence” 
—Cross-examination of prisoner as to character—Admissibility. 


Appeal from conviction. 

The appellant was convicted at the Central Criminal Court 
in June, 1945, of having received a mink coat well knowing it 
to have been stolen. The woman who owned the coat gave 
evidence, which would be serious for the appellant if the jury 
believed it, about statements alleged to have been made by the 
appellant immediately after he had attempted to kiss the woman 
who thereupon, because, as she said, she resented his attempt, 
insisted on leaving the cab. Counsel for the appellant, with 
a view to discrediting her evidence as to this incident, asked 
her questions tending to show that she must have been untruthful 
in saying that she resented the appellant’s attempting to kiss 
her, because they were on familiar terms. Counsel sought to 
establish that relationship of familiarity by putting questions 
directed to showing that the witness had stayed the night at 
a hotel with the appellant on one occasion, and had on another 
occasion permitted him to photograph her in the nude. After 
legal argument in the absence of the jury, the trial judge, on 
their return into court, announced that, in view of the above 
cross-examination of the woman, he would admit questions 
by counsel for the prosecution to the appellant which would 
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otherwise have been inadmissible. By s. 1 of the Criminal 
Evidence Act, 1898, “ . .(f) a person charged and called as a 
witness in pursuance of this Act shall not be asked . . . any 
question tending to show that he has . . . committed . . . any 
offence . .. or is of bad character, unless ... (ii)... the 
nature or conduct of the defence is such as to involve imputations 
on the character of the prosecutor or the witnesses for the 
prosecution.” 

SINGLETON, J., giving the judgment of the court, said that 
counsel for the appellant had argued that what had been done 
at the trial did not come within sub-para. (ii) because it was a 
necessary step in order to show that the woman’s evidence 
about what took place in and near the taxicab was untrue, which 
in turn necessitated his showing that the witness and the appellant 
were on terms of familiarity. In the opinion of the court the 
questions put did come within sub-para. (ii) as being directed 
to show that she was a person unworthy of credit and who ought 
not to be believed on oath, and was an abandoned woman whose 
evidence ought not to be relied on by!the jury. In R. v. Hudson 
1912] 2 K.B. 464, at p. 470, 56 SoL. J. 574; Lord Alverstone, 
C.J., said that the subsection must not be qualified by adding 
words suchas “‘ unnecessarily ’’ or“ unjustifiably.’’ It was conceded 
for the appellant that the appeal must fail if that case remained good 
law, but he relied on a passage from the judgment of Viscount 
Simon, L.C., in Stivland v. Director of Public Prosecutions [1944] 
A.C. 315, at p. 327, 88 Sor. J. 255; in particular the fourth 
proposition which he there laid down. In the opinion of the 
court, Viscount Simon, L.C., had no intention of weakening 
anything said in PR. v. Hudson, supra. The House would have 
made any such intention clear, besides which it was considering 
different words of the section. The appeal must be dismissed. 
It remained to say that, in a case like this, the judge had a 
discretion. An application by the prosecution to cross-examine 
the appellant by virtue of sub-para. (ii) would not always be 
granted. The judge might feel that, even though the position 
was Clear in law, yet the putting of such questions about the 
character of the prisoner might be fraught with results 
immeasurably outweighing the result of the questions which 
had been put by the defence, and which made a fair trial of 
the prisoner almost impossible. The essential was a fair trial, 
which was what the Legislature had sought to ensure by s. 1 
of the Act of 1898. : 

CoUNSEL: Curtis-Bennett, K.C., and Burge; Hawke and 
R. H. Blundell. 

Soricirors: The Registrar of the Court of Criminal Appeal ; 
The Bivector of Public Prosecutions. 


[Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


RAILWAY AND CANAL COMMISSION 
London and North Eastern Railway Co. v. Railway Assessment 
Authority and Others 
Wrottesley, J., Sir Francis Gaylor, K.C., and Sir Francis 
Dunnell. 19th July, 1945 
Rating (vailway)—Railway company’s timber yards ordinarily 
let to timber merchants—Left vacant owing to danger from enemy 
action—Exclusion from vailway valuation roll—Validity. 

Appeal from a decision of the railway assessment authority. 

At the London and North Eastern Railway Company’s docks 
at Hull there were certain timber-stacking yards served by 
sidings, and conveniently laid out so as to enable timber to be 
brought there from the docks, stored, and in due course dis- 
tributed over the company’s railway system. All the yards were 
excluded by the railway assessment authority from the railway 
valuation roll, but the present appeal concerned only the exclusion 
from the roll of those timber-stacking yards which had formerly 
been let for long periods to timber merchants, but now lay empty 
and unlet because of the danger that wood stored in them might 
be destroyed by enemy bombing. The yards remained as 
suitable as ever for the reception of timber from abroad once 
areas such as the Baltic were again open to commerce. They 
were not, and were not intended to be, diverted from the purpose 
for which they had originally been laid out. The company 
now appealed against the exclusion of yards in that category 
from the valuation roll, the assessment authority and Hull 
Corporation being respondents to the appeal. (Cur. adv. vult.) 

WROTTESLEY, J., reading the judgment of the court, said 
that the company contended that the yards, while they awaited 
re-letting or appropriation in some other way, either were 
separate railway hereditaments or else lost their identity as 
hereditaments altogether and merged back into the principal 
hereditament, the docks, out of which they had originally been 
carved. His lordship referred to R. v. Melladew [1907] 1 K.B. 
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192; 51 Sor. J. 169, where a warehouse was left vacant but kept 
ready for use at any moment if other warehouses should get filled 
up. Farwell, L.J., had there pointed out the impossibility of 
holding that the rateability of a warehouse fluctuated with its 
user, i.e., according to whether it was full, half full or empty. 
There was no evidence to indicate that the railway company in 
relation to the timber yards were in that position, or otherwise 
than in the position of the owner of empty offices which he was 
willing to let. This case could not be decided on the narrow 
ground that the company were intending to let the space at any 
moment for casual occupation. It had been presented as a case 
of principle to decide the proper treatment of let-out premises 
void when the valuation roll came to be completed. The 
company’s principal ground of appeal was that the Railway 
(Valuation for Rating) Act, 1930, intended to assimilate the 
practice in respect of the rating of railways to that of Scotland. 
Scottish and English rating law differed in two respects, (1) that 
in England owners of property were never rated as such, whereas 
in Scotland owners were generally liable to rates as well as 
occupiers ; (2) in Scotland, before the Act of 1930, undertakings 
such as railways were assessed as units, and their value as a whole 
was distributed throughout the various rating areas afterwards. 
The Act of 1930 extended that more logical system to England. 
There, however, the assimilation stopped : there was nothing in 
the Act of 1930 to indicate that in England railway companies 
were to be liable to pay rates as owners. Thus London and North- 
Eastern Railway Co. v. Assessor for Glasgow (1936), Sess. Cas. 338, 
and London and North-Eastern Railway Co. v. Assessor for 
Stirlingshire (1937), S.L.T. 123, could not apply to hereditaments 
in England. The company advanced two further propositions : 
(1) That the owner of a hereditament occupied it until he parted 
with it ; (2) that, even if such an occupation must be beneficial, 
that did not mean that it must produce a pecuniary profit ; it 
was enough that it enabled the owner to discharge a duty. As to 
the second proposition, no doubt comparatively slight evidence 
was sufficient to justify the inference that the owner was the 
occupier and therefore rateable. As to the first proposition, did 
the company occupy at all from the point of view of rateability ? 
The evidence showed that they made no use at all of the yards. 
Only on that basis could the court be asked to deal with the 
matter as one of principle. Though slight evidence of user would 
establish that the company had remained in occupation, here 
the company had for their own reasons been able to carve out 
and let certain areas without detriment to the exercise of their 
transport duties. The element of value was quite absent there 
from the possession which the company retained in respect of 
those lands. But once the element of value or benefit was 
climinated then, if the intention to occupy was to be retained, 
it must be an intention to occupy in the rating year. There was no 
evidence here of any intention on the part of the railway company 
to occupy the yards at all. The court had to deal with heredita- 
ments which, if, by being let, they produced a revenue, were by 
common consent to be omitted from the railway valuation roll; and 
which, if, through not being let out, they lay fallow, then had not 
that element of value which alone made it of any use to include 
them in the roll. Whether, therefore, the general law of rating or 
the provisions of the Act were applied to them, the yards were 
hereditaments which the Legislature never intended, rebus sic 
standibus, to be entered on the valuation roll. The appeal must 
be dismissed. 

COUNSEL: Comyns Carr, K.C., and Colin Pearson; Craig 
Henderson, \K.C., Turner, K.C., and Erskine Simes, K.C. 
(assessment authority) ; Fitzgerald, K.C., and Neep. 

Sotictrors: Miles Beevor ; Torr & Co.; Sharpe, Pritchard 
and Co., for A. Pickard, Hull. 


[Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


NOTES AND NEWS 
Honours and Appointments 


The King has appointed The Hon. MUHAMMAD SHAHABUDDIN 
to be a Judge of the High Court in Madras upon the retirement 
of The Hon. Sir Archibald John King. 

The War Works Commission has appointed Mr. Harotp I. 
WILLIAMS as Secretary of the Commission. Mr. Williams was 
secretary to the Uthwatt Committee on Compensation and 
Betterment. 


LAWRENCE, L.J., has been appointed British member of 
the International Military Tribunal for the trial of major war 
criminals. Birkett, J., is to be the alternative British member 
of the tribunal. 
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barat sar THOMAS ———— — asain moon STOCK EXCHANGE PRICES OF 
oO udlow, 1n succession to Mr. JOHN FRANCIS Bou , who . 

has been appointed Recorder of Shrewsbury. Mr. MontaGu CERTAIN TRUSTEE SECURITIES 
BERRYMAN has been appointed Recorder of Gravesend, in pank Rate (26th October, 1939) 2% 

succession to the late Mr. Julian William Wellesey Weigall. _ a 





Professional Announcements 


Mr. J. JEwILL Hi has announced his retirement from the 
practice of Messrs. Jewiil Hill & Son, solicitors, of Penzance, 
carried on by him since 1896. The practice has been acquired, 
and will henceforth be carried on under the title of Messrs. British Government Securities 
JewiLy Hitt anp Bennett, by Mr. J. F. W. BENNETT. Consols 4% 1957 or after 


Messrs. LEADER, HENDERSON & LEADER (formerly Leader, Wor Laon 3% "1955-59 


Plunkett & Leader), of 5, Cheapside, London, E.C.2, have now War Loan 3 % 1952 or after - 

reopened their Belgian office at 7, Rue Arenberg, Antwerp. Funding 4% Loan 1960-90 
ae Funding 3% Loan 1959-69 
Notes Funding 2?% Loan 1952-57 


Mr. Frank Perkins, registrar at York County Court for fifty visterp #5, Loan Av. te A8 yoors |. a 


years, retired recently. He was admitted in 1888. Conversion 34% Loan 1961 or after 
fhe management and administration department, which was National Defence Loan 3% 1954-58 
evacuated to Caius College, Cambridge, in September, 1939, National War Bonds 2}% 1952-54 .. 


returns to the Royal Courts of Justice on Monday, 8th October. Savings Bonds 3% 1955-65 
Stiins ieih: ain aie talieaietinas rer ' ¢ — Savings Bonds 3% 1960-70 
ills and records, centuries old, which were formerly kept [cal Loans 3% Stock 


by the Ecclesiastical Courts in the dioceses of St. Asaph and Bank Stock . 
Bangor, have been transferred from the Bangor Probate Registry Guaranteed 3%, Stock (Irish Land 
to the National Library of Wales at Aberystwyth. In spite Acts) 1939 or after 
of their antiquity the documents are in an excellent state of | Guaranteed 23% Stock (Irish Land 
preservation. Act 1903) .. 

BAS cae ite ? , Redemption 3% 1986-96 .. 

Messrs. William Hodge & Co., Ltd., announce for early ° 

snares : 2 bs aye espa y Sudan 44% 1939-73 Av. life 16 years 
publication the sixty-eighth volume of the Notable British Trials gyqan 4% 1974 Red. in part after 
Series, which will give a full account of the trial of William Joyce 1950 
for treason. It is being edited by Mr. J. W. Hall, of the Middle Tanganyika 4%, Guaranteed 1951-71 
Temple, barrister-at-law, and will contain all the features of this Lon. Elec. T.F. Corp. 24% 1950-55 


long-established series. 
Colonial Securities 








NNOKYHWSWHHHHNNHN KW 
oe 


RFA S UR RK Owe 


NwWw WNHDd w WWHDNHNNDNWWNHNDND WWHND ND Wh 
_ 





At the annual general meeting of the Justices’ Clerks’ Society, . , ° w 
held on 28th September, 1945, Mr. E. R. Raymond-Bond, Clerk Australia (Commonw'h) 342 ieee 
to the Justices for the Gore Petty Sessional Division of Middlesex, Australia (Commonw’h) 3% 1 1955-58 
was appointed President in succession to Mr. S. C. T. Littlewood, Nigeria 4% 1963 _ . 113 
of Kingston-upon-Thames. Mr. R. D. Newill, of Wellington, *Queensland 34% 1950-70 . ‘< : 102 
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Salop, was appointed Vice-President, and Mr. A. P. Stapleton Southern Rhodesia 34% 1961-66 .. 105 
Cotton, of Epsom, was re-elected Hon. Secretary. Trinidad 3% 1965-70 . .- 100 


In view of the special conditions obtaining in London, Corporation Stocks 
particularly the high cost of land, it is considered the maximum _ * Birmingham 3% 1947 or after .. 97 
selling price for houses is not sufficient to allow suitable houses of *Croydon 3% 1940-60 ce e. 101 
the size and type desired to be built. The Minister of Health *Leeds 33% 1958-62 a - 102 
has accordingly decided that where the local authority is satisfied *Liverpool 3% 1954-64 |100$xd 
that this is necessary they may issue licences for the erection of Liverpool 34% Red’mable by agree- 
houses in the London Civil Defence Region up to a maximum L ment with holders or by purchase JAJO) 106 
iia asten of £1900, ondon County 3% Con. Stock after 
re a aga 1920 at option of Corporation ee 97 

According to The Times, Mr. R. M. Berg, magistrateofCamberley, *London County 34% 1954-59... 106 
who refused to resign when requested by the Lord Chancellor Manchester 3% 1941 or after ve ‘Al 97 
on the ground that he was a licensee and that licensees are not *Manchester 3% 1958-63 .. 
permitted to be magistrates, has received a letter from Lord —e Board 3% “A 1963- 

owitt saying the rejection of the suggestion ‘ has left his prs oe 7 9 ; 
comin no alternative but to implement the warning conveyed al - 3% “B ” 1934-2003 
to you. He has accordingly signed a fiat removing your name  jiddiesex C.C. 3% 1961-66 
from the Commission of Peace for the County of Surrey.” *Newcastle 3% Consolidated 1957. 

The Minister of Town and Country Planning (Mr. Lewis Silkin) Nottingham 3% Irredeemable 
has dismissed an appeal against the refusal of the Sheffield City Sheffield Corporation 34% 1968 
Council to permit the building of a housing estate at Moor Edge, 

Totley, in the Sheffield Green Belt area. After considering the ee 

report of the Inspector who held an inquiry into the appeal, the Gt. Western Rly. 4% Debenture 
Minister is satisfied that the proposed development would Gt, Western Rly. 44% Debenture .. 
seriously prejudice the general character of the surrounding area Gt. Western Rly. 5% Debenture 
which he considers of great value to Sheffield as a whole, and Gt. Western Rly. 5% Rent Charge. . 
that development of the city in this direction should stop Gt. Western Rly. 5% Cons. G’rteed. 
considerably short of this site. The Minister is also satisfied that Gt- Western Rly. 5% Preference .. 
the proposed development would involve an excessive expenditure 
a public a = the ea eee oe and oo * Not available to Trustees over par. 

1ere are sites in the neighbourhood, but nearer the city, in whic t Not available to Trustees over 115. . , : 
those services could be provided without heavy expenditure or 43 jd nee dg ap gene ee ee ao ae tion has been calculated at 
demands on labour. 
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“THE SOLICITORS’ JOURNAL” 
Wills and Bequests Editorial, Publishing and Advertisement Offices: 88-90, Chancery 


Mr. M. K. Pridmore, solicitor, of Cov 2 : Lane, London, W.C.2. Telephone: Holborn 1403. 
es ee ey: Sek eee ee Annual Subscription : Inland, £3 ; Overseas, £3 5s. (payable year, 


net personalty £64,649. 

Mr. A. G. Symonds, solicitor, of Osmington, left £59,483, with -—tinasw " aS ae 
net personalty £56,754. oe Advertisements must be received first post Tuesday. 

Mr. H. E. Thomas, solicitor, of Bexley, left £127,531, with net Contributions are cordially invited and should be accompanied by 
personalty £116,682. the name and address of the author (not necessarily for publication). 











